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Current Topics. 


Fifty Years a Magistrate. 

Just half a century ago Sir Ceci, Biawoop, Chairman of the 
London Standing Joint Committee and of the Appeals Panel of 
the London Quarter Sessions, was made a justice of the peace 
for the county of London. In an interview with a special 
correspondent of The Times (The Times, 24th February) he said 
that there was a lot more good in the world than bad, but we do 
need constantly to see the other fellow’s point of view. The 
biggest change between then and now, he said, was in the type 
of man in the dock. The old uneducated lag with his muffler 
who came back regularly was gone, and in his place was the 
smart, cunning young fellow, hair oiled and well groomed. But 
if the crook was smarter, certainly the policeman was, as he was 
a better educated man than formerly. Sir CEcIL said that 
London had grown more law-abiding, though he was concerned 
about the extent of juvenile delinquency. The wiser licensing 
hours had had a beneficial effect. Licensees and staffs had also 
benefited by increased leisure. Holloway Prison, on the com- 
mittee of which Sir Ceci BIGwoop once served, was a changed 
place, and he thought of it as the Hotel Holloway. He welcomed 
the more humane prison methods now in force. He hoped that 
after the war the services of lay justices would be more used in 
the London courts for dealing with lighter cases. He also said 
that he would like to see a rapid extension of the poor prisoners’ 
defence system, so that people on less serious charges might 
benefit. It is good to see that, in spite of what is sometimes 
said about older magistrates, Sir CEcIL can yield nothing to 
younger men in respect of elasticity and progressiveness of mind. 


Loss of Expectation of Life. 


A BRILLIANT and constructive contribution towards the 
solution of an unsatisfactory legal problem is contained in an 
article by Mr. Justice LANGTON in’ the issue of the Law Quarterly 
Review for January, 1942. His lordship recapitulated tlie 
history of the action for damages for loss of expectation of life 
from the Law Reform (Miscellaneous Provisions) Act, 1934, 
Flint vy. Lovell and Rose v. Ford [1937] A.C. 826, to Benham v. 
Gambling [1941] A.C. 157, at p. 160. The principle that damages 
could be awarded in respect of the shortening of life received the 
approval of the House of Lords in Rose v. Ford. The principle 
was not likely to find many defenders amongst the only people 
whose views were really of value in matters of legal principle, 
namely, lawyers, but the opposition to change might be 
‘“ obstinate, widespread and strong.” The decision of the 
House of Lords in Benham v. Gambling was rather more than a 
step in the right direction. In addition to counselling moderation 
it focussed attention upon the point that the shortening of life 
could only be matter for damages if the life in question was not 
only actually desirable but actually desired. As a reason for 
their view that moderate damages only were appropriate to this 
head of damages, GopDARD, L.J., in the Court of Appeal, and the 
Lord Chancellor in the House of Lords, observed that in the 
Rose v. Ford class of case damages were really being given to X 
for a loss suffered by Y, and the Lord Chancellor added that 
. In putting a money value on the prospective balance of happiness 
in years that the deceased might otherwise have lived, the jury 
or judge of fact is attempting to equate incommensurables.”’ 
Mr. Justice LANGTON suggested an additional reason. In the 
equally glaring case in which juries and judges were asked to 
equate incommensurables, namely, in the divorce courts wnen 
they were required to assess in terms of money the loss of a wife, 
the best possible evidence was available on which to base a 
decision. This was not so in the Rose v. Ford class of case, as 
the party deprived was dead, and the only evidence of any real 
value was not available. His lordship asked whether a reform 
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of this undesirable offshoot of the Act of 1934 might not go 
hand-in-hand with a larger and wider measure which could 
offer over a broad field such improvements to the less endowed 
classes as to justify the relinquishment of an advantage of very 
recent origin and very dubious merit. He suggested that the 
various statutes dealing with compensation for injuries from the 
Fatal Accidents Act, 1846, to the Factories Act, 1937, Pt. XI, 
could be included in a comprehensive general statute. At the 
same time it would be desirable that the Rose v. Ford class of 
case should be reviewed and reconsidered. He hinted that the 
maximum limit of workman’s compensation fixed by the Act 
of 1897 might be increased in view of the severe contraction of 
purchasing power, and that this would easily balance the surrender 
of a smallish price attaching to a claim poorly founded in justice. 
The conclusions which the learned judge has reached are clearly 
the result of long and careful thought, dating back at least to 
his strongly-worded judgment in The Azkarai Mendi (1938), p. 263. 
Coming from such an authoritative source they deserve the closest 
attention of the Legislature. 


Third Party Insurance and the Crown. 


THE Attorney-General has now made a statement in the House 
of Commons on the matter raised by Mr. Justice STABLE in a case 
at Liverpool Assizes on the subject of the acceptance of liability 
by the Crown for injuries to third parties arising out of the 
negligent driving of Government vehicles (see ante, p. 58). 
In answer to a question by Sir J. MELLOR on 25th February, 
Sir DONALD SOMERVELL stated that he thought there must be 
some misapprehension. It was the invariable practice, as had 
been stated more than once, for the Crown to assume the same 
liabilities in respect of their drivers as would fall upon a private 
employer. The ordinary form of compulsory third-party 
policy, he said, did not cover unauthorised oy unpermitted user, 
and there would appear to be no inconsistency between the 
practice referred to and the legislation dealing with third-party 
insurance. In the case in question the officer, Sir DONALD said, 
was using the car at the time of the accident for an unauthorised 
purpose. The Government did not propose to introduce legisla- 
tion to make the Crown liable for the torts of its servants, and in 
any event, the principles embodied in those proposals would not 
have made the Crown liable in the case under consideration. 
In reply to a supplementary question, the Attorney-General said 
that opposition to the introduction of the Crown Proceedings Bill 
did not come from an expanding bureaucracy. There may be 
strong reasons why such a Bill should not be introduced at 
present, but it is clear that if the Crown did not enjoy its present 
exemption, this misapprehension, among others, would never 
have occurred, and moreover, the very question whether in fact 
there was such an unauthorised user as to deprive the third 
party of his rights, would have been subject to judicial 
investigation. 

Post-war Reinstatement of Empioyees. 

IN a letter to The Times of 27th February, Mr. LEONARD 
LYLE, M.P., writes that in quite a number of war-time Acts it 
has been laid down that employers will be under an obligation 
after the war to reinstate any employee who may have been 
called up for service. The relevant sections, he states, make it 
clear that the engagement of some other person during the war 
to replace the individual on service will not be acceptable after 
the war as a reason for refusing to replace the original holder 
of the position. An employer who lost a man holding a key 
position early in the war may have replaced him with an older 
man ; the older man, in his turn, may have been called up ; and a 
woman who may have been brought in to take his place may 
equally have been called up by the Ministry of Labour and have 
been sent to a munition factory. After the war the employer 
will be under a statutory obligation to reinstate these three 
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persons, but three into one will not go. The reply of the Minister 
of Labour to a recent question by Mr. LYLE was that the 
interpretation of the National Service (Armed Forces) Act, 1939, 
was a matter for the courts “ in the event of the employer’s finding 
that reinstatement is not reasonably practicable.’’ The writer 
thought that this was setting the courts an insoluble problem. 
He urged that the Government should without delay ask its 
legal advisers to re-examine these ‘‘ doubtful provisions ” before 
they come into operation. The fact that any Jarge scale 
demobilisation after the war will be accompanied by widespread 
unemployment unless the Government controls it and directs it 
does not deprive the individual employer of his responsibility, 
and it is, in our submission, an admirable principle that that 
responsibility should be legal and not moral. A,consideration of 
s. 14 (1) of the National Service (Armed Forces) Act, 1939, does 
not confirm the view that the legal responsibility is unduly harsh. 
It is open to the courts to impose smaller fines than the maximum 
of £50 and to impose a smaller liability than that to pay the 
person he has failed to reinstate the maximum sum equal to 
twelve weeks’ remuneration at the rate last payable. There 
are, moreover, two defences open to the employer other than 
those mentioned in Mr. Ly e’s letter, and, if anything, the 
section errs on the side of leniency to the employer. This is not 
to say that the serious post-war question of re-employment is 
solved by the Act, and it is stiJl true that the Government’s 
responsibility on this vital problem will be indeed heavy. 


Confidential Documents and Waste Paper. 


THOSE members of the legal profession who may be withholding 
valuable waste paper owing to a genuine desire to protect their 
clients’ secrets will be reassured to hear that there is in existence 
a process by which they may contribute to the salvage campaign 
without causing any breaches of confidence. The Waste Paper 
Recovery Association Limited, whose head office is at Bouverie 
House, 154, Fleet Street, London, E.C.4, announces that machines 
which literally tear confidential documents to shreds are now being 
used in many parts of the country. One is now operating at 
169, Fleet Street, a depot of the Waste Paper Recovery Association, 
for the purpose of demonstrating how completely unrecognisable 
confidential papers can be made before being sent to the pulping 
mills. Apparently large numbers of people have already watched 
their own old legal documents—and even photographs and love 
letters—thus safely shredded. The machine cuts papers and 
documents into shreds about one-eighth of an inch wide. The 
persons who feed the machines have neither the time nor the 
inclination to give the waste as much as a glance, and in a few 
minutes written documents are torn into shreds of which not one 
contains more than a vertical row of single letters. The association 
is sponsored by the Newspaper Proprietors’ Association Limited, 
The Newspaper Society, the Scottish Daily Newspaper Society, 
The Paper Makers’ Association Inc., and the Periodical ‘Pro- 
prietors’ Association Limited. Lawyers are familiar with the 
problem of disposing of old briefs and out-of-date papers of all 
kinds. There seems to be a never-ending accumulation in some 
busy offices, and the more waste is cleared out the greater the 
accumulation seems to grow. Now by organising frequent 
clearances and by using the services of the Waste Paper Recovery 
Association, lawyers wiJl be able to keep their offices tidy, 
preserve their clients’ secrets, and give continuous support of a 
most important kind to the national cause. Another incident 
in the paper economy campaign which intimately affects solicitors 
is worth recording here, namely, that the Lord Chancellor has 
now approved the proposal that pleadings should be printed with 
close spacing. 


Simplified Law. 


His MAJEsTY’s Stationery Office has rendered a service of 
inestimable value in publishing “ Income Tax Quiz for Wage 
Earners ”’ (price 2d.), a pamphlet of 22 pages attractively printed, 
with a useful subject index on the last page. Sir KINGSLEY 
Woop states in a foreword that it would not be possible to deal 
with every question that might be asked and inquiry on any 
point may be made by calling at or writing to the office of the 
local inspector of taxes. It is the earnest desire of the Chancellor 
that every taxpayer, however large or small his tax bill, should 
have the opportunity of understanding how his assessment is 
made up so that he makes his contribution in the light of it, and 
in the knowledge that it is an essential part of our great fight 
for victory. How the tax works is’ explained with simple 
examples, and full use is made of different kinds of type so as to 
render the print easily read and remembered. There are also 
sections on tax on other kinds of income, as well as on post-war 
credits. The ‘ quiz’’ consists of thirty-two questions, such as 
“Do I actually lose money by working overtime?” ‘* What 
should I do if I think the figure of wages given on my assessment 
is wrong?” together with simple answers. The style of the 
booklet is a model for any writer who seeks to write a popular 
work on law. None will dispute the value of the work at a time 


when it is vital that citizens should understand not only why 
they are called upon to make sacrifices, but precisely what 
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the fact that the commercial manager of one firm has, according 
to the Press, formed a panel of qualified accountants who are 
willing to assist war workers with their income-tax returns, and 
is inviting other qualified accountants willing to give voluntary 
spare time service of this kind to communicate with him. 
Apparently many war-workers unable to understand the official 
returns ignore them and lose reliefs to which they may be entitled. 
Booklets of the kind published by the Stationery Office 
obviously do not take the place of any specialised legal knowledge, 
which can only be acquired by long and arduous training. They 
do not pretend to do this, but only to provide every citizen with 
a knowledge of those elementary legal points which affect his 
everyday life. A good beginning has already been made in 
explaining the War Damage Act, 1941, to the public in official 
pamphlets, and there is no reason why the example should no‘ 
be extended to other emergency law topics which affect everybody 
for instance, the Liabilities (War-Time Adjustment) Act, 194] 
The precedent is a good one and may be applied with benef 
after the war so that the maxim ignorantia legis neminem excus« 
may become a reality. 


Destruction of Deeds and Documents oi Title. 


THE difficulties of reconstituting title where deeds and 
documents are destroyed have been the subject of successful 
conversations between the Council of The Law Society, the Lord 
Chancellor’s Department and the Chief Land Registrar. As a 
result, the records of the Middlesex Deeds Registry, which was 
closed by the Middlesex Registry Act, 1940, have in some cases 
been removed to the Middlesex Guildhall and in others to the 
London County Hall. Searches are now practicable, though not 
easy, owing to the emergency character of the arrangement. At 
the Middlesex Guildhall original parchment memorials (in 
bundles) and index from 1709 to 1837, and original memorials 
bound in books, and index from 1920 to 1938, are housed. At the 
County Hall, Westminster Bridge, are the copy memorials 
bound in books, 1709 to 1890, original memorials bound in books, 
1891 to 1919, and index, 1838 to 1919. Applications for permis- 
sion to search should be made to the Clerk of the London County 
Council in the case of records housed in the London County Hall, 
and to the Clerk of the Records, Middlesex County Council, 
Guildhall, Westminster, S.W.1, in the case of those stored at the 
Middlesex Guildhall. At the latter place search may be made by 
appointment and a fee of 2s. 6d. a visit is charged. Search can 
be made at the County Hall on alternate Tuesdays and no charge 
is made, but it is advisable to notify the Clerk of the Council in 
advance. There is no provision of labour for removing or 
replacing books and there are no arrangements for furnishing 
copies of memorials, nor are certificates of official search issued. 
Until the end of the war searches can be permitted only in cases 
where deeds have been destroyed or damaged by enemy action. 


Recent Decisions. 


In Re City Housing Trust, Ltd., Kolb v. The Company and 
Others, on 23rd February, BENNETT, J., held (i) that the court 
was entitled under Ord. 55, r. 71, to amend a clerical error in the 
Master’s certificate dealing with remuneration of trustees of a 
trust deed for securing debentures; and (ii) where the costs 
had not -been paid and the matter could still be put right, as the 
remuneration of the trustees had priority over the plaintiffs’ 
costs of action and the trustees’ costs of action, and the order 
dealt with the latter but not with the trustees’ remuneration, 
it was not too late, the fund being in hand, to give effect to the 
trustees’ rights and the Master’s certificate could be rectified for 
that purpose. 

In R. v. Trevor, on 23rd February (The Times, 24th February), 
the Court of Criminal Appeal (HUMPHREYS, SINGLETON and 
CASSELS, JJ.) held, in a case where a defence of insanity was 
raised at a murder trial, that where counsel for the appellant 
at the last moment and without previous notice was asking 
permission to call further evidence which might or might not 
prove something, the appeal must be dismissed. 

In R. v. Home Secretary, ex parte Budd, on 25th February 
(The Times, 26th February), the Court of Appeal (The Master of 
the Rolls, MACKINNON and GopparRpb, L.JJ.) held, following 
Liversidge v. Anderson, 58 T.L.R. 35, and Greene v. Secretary of 
State for Home Affairs, 58 T.L.R. 53, in a case involving reg. 188 
(1A) of the Defence (General) Regulations, 1939, where the Minister 
had to be satisfied that an organisation was of the character 
described in the regulation (i) that the court had no power to 
inquire into the reasonableness of the Minister’s belief that it 
did so satisfy the required description, and (ii) that examination 
‘into the truth of the facts set forth in such return”’ in s. 3 of the 
Habeas Corpus Act, 1816, could only be read as referring to 
facts relevant to the issue before the court, namely, the legality 
of the detention, and the reasonableness of the Minister’s belief 
was not one of those facts into which inquiry could be made, 
and (iii) that a second detention might be lawful even though a 
previous detention for the same cause had been illegal owing to 
the pre-requisites of a lawful detention not having been complied 
with. 
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A Conveyancer’s Diary. 


Testamentary Annuities free of Income Tax. 


In the “ Diary ” of 23rd December, 1939, I dealt with the forms 
of words to be used in creating testamentary annuities free of 
income tax and recommended that the draftsman should always 
say exactly what the impost is of which he means the annuity to 
be free. The lessons of the decisions discussed in that ‘* Diary ”’ 
are pointed by certain more recent cases in which beneficiaries 
have been involved by the use of loose words in this connection. 
Though this article is confined to questions affecting taxes on 
income, the reader will not forget the various comparable cases 
on freedom from other duties which we have recently had occasion 
to discuss. The moral is that the draftsman should in this 
instance err on the side of prolixity rather than on that of terse- 
ness; it is better to enumerate all the taxes of which one means 
the gift to be free and thus make sure that the whole ground is 
covered. 

Now I think most testators who give annuities give them 
because they want to feel that the annuitant will have £xr a 
year to spend. They do not wish to feel that the annuitant will 
bear an uncertain amount of income tax reducing the annuity 
below the fixed sum, not to mention sur-tax, legacy duty and 
administration expenses. From this sort of conception has 
flowed the stream of vague expressions (such as “ a clear annuity ”’ 
and an “ annuity free of all deductions ’’) which have given rise 
to the decided cases. It has practically never occurred that one 
of these cases has been decided as the layman would have decided 
it, and one can be confident that the true construction of the 
words used has not often agreed with the testator’s real desires. 
I intimated in my article at the end of 1939 that it is my view 
that testators should be advised to avoid giving annuities. 
With the increasing uncertainty as to dividends on investments 
and with the series of increases in income tax, it seems to me that 
annuities, and especially tax-free annuities, are, if possible, even 
more unfair to the remaindermen now than then. On the other 
hand, bad drafting is more objectionable still, and I propose to 
discuss the drafting matters here, without prejudice to my views 
on the point of principle. 

The trustees are bound, under the Income Tax Act, to deduct 
tax in paying the annuity to the annuitant, and by doing so 
and paying over the balance they get a good discharge. It follows 
that to pay the annuity in the manner indicated by the Act, i.e., 
part to the annuitant and part to the Revenue, is payment of the 
“ clear’ sum of as many pounds as there are in the gross annuity. 
Consequently, it has been held in Re Saillard [1917] 2 Ch. 401, 
that an annuity given “ free of all duties ” is not free of income 
tax, and the same reasoning was applied to the gift of a “‘ clear 
annuity ”’ in Re Loveless [1918] 2 Ch. 1. These cases were not the 
earliest authorities, but they are so clear that they may con- 
veniently be treated as roots of the rule. Of course, this rule, 
like all other rules for construing wills, has no magic in it: if 
there is a special context to make it clear that a given testator has 
used one of those, or like, expressions in a sense different from that 
in which they must normally be read, effect will be given to his 
intentions. But whatever the court may guess was the testator’s 
idea, a special context cannot be found except in the words he 
has used, and it is not safe to reckon that the court will strive to 
find a special context. I think that that was reasonably clear 
for twenty years after Re Loveless. On the other hand, a context 
was discovered by Bennett, J., in Re Cowlishaw [1939] Ch. 654, 
and there has since been a certain tendency to think that the 
court is now prepared to be more astute than in the past to find 
reasons to hold that annuities are free of income tax. Whatever 
else may be said about Re Cowlishaw, it is quite clear that 
the learned judge came to his decision on the special 
circumstances and was not seeking to lay down any rule at all. 
That was fairly clear at the time, but Bennett, J., has now 
himself said so im Re Best [1942] Ch. 77 (see at p. 80). The result 
is that Re Cowlishaw must be treated for the future as authority 
only for the elementary proposition that the rule in Re Loveless 
is open to variation by a special context. 

In the meantime another case almost identical with Re 
Cowlishaw had come before Simonds, J. (Re Wells [1940] Ch. 411). 
Simonds, J., decided that the words there used (“ free of all 
deductions ’’) did not operate to make the annuity free of income 
tax. He pointed out that a good many of the authorities had 
not been cited to Bennett, J., and in general suggested doubts as 
to the correctness of Re Cowlishaw. But, further, he said that 
he was prepared to distinguish Re Wells from Re Cowlishaw on 
the ground that the trustee in Re Wells was the Public Trustee, 
whose income fee was a ‘‘ deduction’ to which the expression 
‘“ free of deductions ’’ could refer besides to income tax. It is 
therefore clear that, even if there is some context to justify the 
court in following Re Cowlishaw rather than Re Loveless, very 
slight circumstances will finally negative any such possibility. 

In Re Best the annuity was one of £300 a year “ after all 
deductions ” charged expressly on the capital as well as on the 
income of a certain fund. Bennett, J., was invited to follow 
Re Cowlishaw, but declined to do so. Not only did he point out 
that he considered that his former decision rested on a special 








context, but he also took the view that, so far from there being 
such a context in Re Best, the indications were the other way. 
“* Deductions ’’ can only refer to income tax if there is nothing 
else for it to refer to, and in Re Best the word could well refer to 
the expenses of raising out of capital any balance of the annuity 
which was not covered by the income of the fund. 

There can, however, be no doubt that Re Cowlishaw seemed to 
have reopened a point which had for two decades been treated as 
settled. It is most convenient, therefore, that, ten days after 
Re Best, Morton, J., delivered a judgment in Re Skinner [1942] 
Ch. 82, which concisely sums up the existing rules. The will in 
that case had given to a beneficiary such a sum, not exceeding 
£500 a year, as would bring his income up to £1,000 a year. It is 
noticeable that this testator had died in 1916 and that the 
summons was only issued a quarter of a century later. One may 
perhaps surmise (though the report does not say so) that the 
trustees had in the interval heen making the beneficiary’s income 
up to £1,000 gross, and that they only had doubts after Re 
Cowlishaw. Morton, J., held that the annuity thus given was 
such as would bring the income up to £1,000 gross, and then 
added that as there seemed to be uncertainty on these matters it 
would be useful to ‘‘ state the following rules, which are well 
settled by authority.” First, a testamentary annuity is not free 
of income tax unless there is a direction to that effect in the will 
(Re Sharp [1906] 1 Ch. 793). Second, since deduction at source 
is a mere matter of machinery, it makes no difference to the 
result that the income out of which the trustees are going to pay 
the annuity is taxed at source before they receive it: on this 
point the learned judge cited a passage from the judgment of 
Warrington, L.J., in Re Cain’s Settlement [1919] 2 Ch. 364, 370. 
Third, the words ‘‘ a clear annuity ”’ are not a sufficient direction 
(Re Loveless). Fourth, the learned judge quoted the words of 
Simonds, J., in Re Wells to show that ‘‘ free of all deductions ”’ 
is equally not a sufficient direction. Finally, he pointed out that 
Re Reckitt [1932] 2 Ch. 144, indicates that if there is a direction 
which expressly frees the annuity from income tax, it also 
operates to free it from sur-tax, which is now only a special kind 
of income tax. He concluded, therefore : ‘‘ It is to be hoped that, 
in future, if a testator desires to free an annuitant from the 
payment of income tax, he will use the words ‘ free of income tax,’ 
and, if he does not desire the words ‘income tax’ to include 
sur-tax, will add the words ‘ but not free of sur-tax.’’’ With this 
advice, which is in terms almost identical with that offered in the 
* Diary ” of 23rd December, 1939, I respectfully agree. 








Our County Court Letter. 


Evacuee or Resident ? 

In Britton v. Thompson, recently heard at Weston-super-Mare 
County Court, the claim was for possession of a furnished house 
and £13 10s. arrears of rent. The plaintiff’s case was that he was 
an invalid and paralysed, and was residing in the house when the 
defendant and her three children were billeted there in September, 
1939. For nine months the defendant had looked after the 
plaintiff, but friction arose, and the plaintiff left the house. He 
had lived with some relatives, but now wished to re-occupy the 
house. Although the defendant came as an étacuee, her billeting 
allowance had been withdrawn after her husband joined the 
Army. In view of the latter circumstance, the defendant was 
now considered a resident in the borough. If she applied to the 
evacuation authority, they would provide her with a house. The 
defendant’s case was that het total income was now £2 5s. 6d. a 
week, and the rent of the house was 23s., which was more than 
she could pay. On leaving, the plaintiff had told her she could 
stay in the house as long as she liked. His Honour Judge 
Wethered observed that the defendant’s husband had apparently 
not made the necessary application for an additional allowance. 
The defendant could not pay the rent out of her present income, 
but she was not protected by the Rent Acts. An order was made 
for possession in twenty-eight days and for payment of the 
arrears at 10s. per month. 


Decision under the Workmen’s Compensation Acts. 


Partial Incapacity from Eye Injury. 


IN Fieldsend v. Ruston & Hornsby, Ltd., at Lincoln County Court. 
the applicant’s case was that on the 6th September, 1940, he was 
using a hammer and chisel, when a piece of steel injured his right 
eye. He was therefore partially incapacitated, and would 
continue so indefinitely. The case for the respondents was that 
any incapacity was not due to the accident, but to the fact that 
the applicant had lost the sight of the left eye during the last 
war. His Honour Judge Langman made an award of £1 5s. 6d. 
per week, with supplementary allowances, and costs. 








LAW ASSOCIATION. 

The usual monthly meeting of the Directors was held on the 2nd March 
Mr. John Venning in the chair. There were nine other Directors present, 
and the Secretary, Mr. Andrew H. Morton. A sum of £125 was voted in 
relief of deserving applicants, and other general business was transacted. 
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Landlord and Tenant Notebook 
A “ Tenancy by Conduct” Case. 


A SOMEWHAT unusual set of facts came before the court in 
Bramwell v. Bramwell (1942), 1 All E.R. 137 (C.A.). The appellant, 


unsuccessful plaintiff in the court below, owned a house, occupying 


it with his wife, the respondent : he left her, and she obtained a 


maintenance order, the amount of the weekly payment being | 


£1 12s. The justices intimated at the time that he could deduct 
12s. from this £1 12s. as long as she continued to occupy the house. 
This does not appear to have been part of the order, and may have 
been uttered with a view to avoiding the necessity for a summons 
to vary. However, two days later the husband’s solicitors wrote 
to the wife demanding possession of the premises and the house- 
hold effects. It was, however, some time after that he issued a 
plaint for the recovery of the house in the local county court, 
having in the meantime made payments of £1 per week. The 
county court judge held that a tenancy had been created, by 
conduct, ata rental of 12s. a week, unfurnished, and dismissed the 
summons (presumably on the ground that no notice to quit 
had been given; possibly on the ground that the premises were 
controlled). 

The Court of Appeal held that the inference that by taking 
advantage of the justice’s suggestion and continuing to carry it 
out the husband had created a tenancy was quite unwarranted, 
and Goddard, L.J., mentioned that, in his view, there was another 
objection: he doubted whether a husband could sue his wife 
for recovery of land, for the claim implies that she is a trespasser, 
and s. 12 of the Married Women’s Property Act, 1882, precludes 
a husband from suing his wife for a tort : a summons under that 
statute is the appropriate remedy. (This, I may, perhaps, be 
permitted to remark, supports views voiced in the ‘‘ Notebook,” 
e.g., on 31st January, 1942 (86 Sox. J. 31), on the question of the 
applicability or otherwise of the Courts (Emergency Powers) Acts 
to proceedings for possession, the arguments being based on the 
proposition that such proceedings were in tort.) 

It is, of course, easy to guess at the reasoning applied by the 
learned county court judge. The husband, being entitled to 
real estate, permitted the wife to use and enjoy such real estate 
for a less period than that for which his own interest (in this 
case, freehold) entitled him to use and enjoy it: leaving out the 
matter of deduction, here we have clements, if not the elements, 
of the relationship of landlord and tenant. The deduction, 
however, supplied the consideration; and the husband, by 
adopting the justices’ suggestion, consciously elected to create 
a tenancy at 12s. a week. It may also be that the learned judge 
asked himself the question: what, if she is nol a tenant, is the 
defendant 2? a question which need not have been and was not 
dealt with by the Court of Appeal, but to which I will revert later. 

The Court of Appeal appears to have based its view on the 
absence of intention to create an estate by demise, and when one 
considers certain incidents and possible consequences of the 
county court finding, one appreciates how difficult it is to support 
the latter. For instance, who was to be liable to the other, if at 
all, for keeping the premises in repair? Under an agreement 
which is silent on the subject, the tenant is bound to keep the 
property in tenantable repair ; if the county court judge thought 
of that he must have assumed that if the house deteriorated, the 
wife would have left, after giving notice to quit, and then become 
entitled to the full amount of the order made by the justices. 
It would follow that any third party injured owing to the con- 
dition of the premises, and so injured in actionable circumstances, 
would have to look to the wife for damages. But the reasoning 
of the Court of Appeal becomes more cogent if one considers the 
various consequences of assignment, voluntary and involuntary, 
of the alleged reversion and term. If the finding of the county 
court were correct, a purchaser of the reversion could not only 
sue the wife, but distrain on the furniture (which, being the 
husband’s, would not be privileged : Law of Distress Amendment 
Act, 1908, s. 4). In the event of his bankruptcy, his trustee 
would be in the same position, though the payments under the 
maintenance order would not be forthcoming. As to executors 
and administrators, one presumes that the tenancy visualised 
would be one terminating on the death of either party. As to the 
wife, prima facie a weekly tenant may assign the term. But if 
the right to the use of the house were part of the maintenance 
order, Paquine v. Snary |1909] 1 K.B. 688 (C.A.), is authority for 
the proposition (actually, it decided that a judgment creditor 
could not obtain the appointment of a receiver of the weekly sum 
ordered) that no alienation would be possible: this being so. 
there was no weekly tenancy. 

But it is, I submit, possible to disapprove the learned county 
court judge’s conclusions without going as far as to say that 
there was no tenancy at all. The judgment he gave was based 
on a finding not only that there was a tenancy, but that there 
was a periodic tenancy, determinable only by notice to quit and 
possibly protected by the Rent, etc., Restrictions Acts. This 


was held to be wrong: but if one asks, as suggested above, what 
was the relationship, I suggest that a very strong case can be 
made for the proposition that it was a tenancy, but merely a 
tenancy at will. 


The wife had the right to enjoy and use the 


| house for a less period than that for which the husband’s interest 
| entitled him to use and enjoy it: this is the main characteristic 
| of a tenancy (and rent need not be reserved, so the question 
whether the 12s. deduction could constitute rent—i.e., profit 
issuing out of land—and be recovered by assigns need not be 
gone into). But the chief characteristic of a tenancy at will is 
that either party may determine it at any time (Co. Litt. 55a); 
| and it is determined, incidentally, by the death of either party 
(ib., 55b); also, by the tenant assigning or underletting (Pinhorn 
v. Souster (1853), 8 Ex. 763); or by alienation of the reversion 
(Jarman v. Hale [1899] 1 Q.B. 994). And lastly, as regards the 
Rent, etc., Restrictions Acts, Ecclesiastical Commissioners y. 
Hilder (1920), 36 T.L.R. 771, is authority for the proposition 
that these would not help the wife. 








Obituary. 
Mr. A. T. MILLER, K.C. 

Mr. Alexander Thomas Miller, K.C., Bencher of the Middl 
Temple, died on Sunday, Ist March, aged sixty-six. He wa 
educated at Brighton College and Liverpool University, an: 
was called to the Bar by the Middle Temple in 1908. He joine. 
the Northern Circuit, and took silk in 1919. He was an authority 
on shipping matters and was appointed chairman of the Com- 
mittee on Insurance of Ships. He was also honorary treasurer 
of the General Council of the Bar. Mr. Justice Atkinson, pre- 
siding in the Commercial Court on Tuesday last, paid tribute to 
Mr. Miller, and the Attorney-General added a tribute on behalf 
of the Bar. 

Mr. S. COZENS-HARDY. 

Mr. Sydney Cozens-Hardy, LL.B., solicitor, and founder of 
the firm of Messrs. Cozens-Hardy & Jewson, solicitors, of Norwich, 
died on Wednesday, 25th February, aged ninety-one. He was 
educated at Amersham Hall, Caversham, and was head boy, 
like his brother, the late Master of the Rolls. Having been 
articled to Messrs. I. O. Taylor & Sons, of Norwich, he was 
admitted a solicitor in 1873. He was Clerk to the Norwich 
School Board from 1875 to 1903, and to the Norwich Consolidated 
Charities and the Town Close Estate Charity. He was at one 
time Secretary and afterwards President of the Norfolk and 
Norwich Incorporated Law Society. He served the City of 
Norwich as Sheriff in 1900: 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Customs. Export of Goods (Control) (No. 8) Order, Feb. 17. 

Defence (Collecting Societies) Regs., 1942. Order in Council, 
Feb. 23. 

Defence (Finance) Regs., 1939. 
amending reg. 3c and reg. 5. 

Defence (General) Regs., 1939. 
amending regs. 18BB and 60s. 

Defence (Trading with the Enemy) Regs., 
Council, Feb. 23, amending reg. 4. 

Defence (War Risks Insurance) Regs., 1942. 
Feb, 23. * 

Food (Points Rationing) Order, 1941, Amendment Order, 
Feb. 21; and Canned Fruit and Vegetables (Preservation 
of Retail Sales) Order, 1942, Revocation Order, Feb. 21. 

National Service (Civil Defence) (Discharge and Transfer) 
Regs., Feb. 20. 

National Service (Civil Defence Force) Order, Feb. 20. 

Navigation Order No. 10, Feb. 19. 

Patents for Inventions. Patents (Amendment) Rules, 
Feb. 12. ‘ 

Provisional Orders, Scotland. Amending General Order, 
Feb. 12, for the Regulation of Proceedings under the 
Private Legislation Procedure (Scotland) Act, 1936, s. 15. 

Road Haulage and Hire (Charges) Order, Feb. 12. 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 3) Order, Feb. 23. 

Visiting Forces (Military Courts-Martial) Order in Council, 
Feb. 9. 

War Damage (Contribution) (No. 3) Regs. Feb. 20. 


STATIONERY OFFICE. 
Government Publications for 1941 : Consolidated List, 1s. net. 
WAR OFFICE. 
Conditions of Service in Home Guard. (Leaflet.) 
TREASURY. 


Defence Regulations as amended up to Jan. 22, 1942. 
2s. 6d. net. 


No. 284. 
E.P. 308. 
E.P. 304. Order in Council, Feb. 23, 
E.P. 305. Order in Council, Feb. 23, 


E.P. 306. 1940. Order in 


E.P. 307. Order in Council, 


E.P. 315. 


No. 312. 
No. 311. 
E.P. 291. 
No. 273. 


No. 301 /S.16. 


E.P. 251. 
No. 283. 
No. 270. 


No. 309. 


Feb. 1942. 1d. net. 


10th ed. Vol. II. 





The barony conferred on Sir Albert Charles Clauson, lately a Lord 
Justice of Appeal, is gazetted by the name, style, and title of Baron Clauson, 





of Hawkshead, in the county of Hertford, 
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To-day and Yesterday. 
LEGAL CALENDAR. 

2 March.—The marriage between Mary Bowes, Countess of 
Strathmore, and Mr. Andrew Stoney (who adopted her name of 
Bowes by royal licence) was a monument of unhappiness and they 
separated, but in 1786 there came a climax when she was kid- 
napped in Oxford Street, her coach being seized by a band of 
armed confederates of her husband and driven northward out of 
London. Mr. Bowes was waiting at the foot of Highgate Hill, 
and after a long rough journey the party finally reached Streatlam 
Castle. in Durham. There he tried to force her to resign herself 
to living again as his wife, supplementing his persuasion with 
blows and pistol threats. Meanwhile the officers of the law were 
hot on his track, but he slipped away by night with her on 
horseback, over the snow-covered moors till at last he was 
cornered by some labourers. Of course, legal proceedings of all 
sorts followed, and finally, on the 2nd March, 1789, the Court 
of Delegates, sitting in Serjeants’ Inn Hall, found that the 
husband had been guilty of cruelty and adultery and decreed 
that the parties should live separately, but that neither should 
marry during the lifetime of the other. 

3 March.—On the following day, the 3rd March, the Lord 
Chancellor, sitting in Lincoln’s Inn Hall, heard the cause relating 
to the claim of Lady Strathmore! to the estates of her ancestors 
under a deed of settlement made before her marriage. He held 
the deed valid and declared her entitled to the possession of her 
estates. 

4 March.—In Elizabeth’s reign it was treason by Act of 
Parliament for a Protestant to be reconciled with the Roman 
Catholic Church by a priest ordained abroad, and when John 
Rigby, an impoverished young Catholic gentleman, repented 
that sometimes through weakness he had attended Church of 
England services and made his peace with his religion, he was 
prosecuted and appeared for trial on the 4th March, 1600, at the 
Sessions at St. Margaret’s Hill, in Southwark. He declared his 
loyalty to the Queen, but when offered his life if he would conform 
to the Established Church, he said: ‘‘ I hope in Jesus He will 
strengthen me rather to suffer a thousand deaths if I had so many 
lives to lose.””, When the jury found him guilty, he said ‘“‘ Laus 
tibi, Domine, Rex aeternae gloriae.”’ The judges were unwilling to 
condemn him but, while thanking them for their pains, he still 
stood firm and he was accordingly sentenced to death and 
executed. 

5 March.—On the 5th March, 1906, Mr. Justice Grantham 
recorded in his Circuit notes: ‘‘ Years ago a present of port 
wine for the »se of the judges was sent either annually or period- 
ically to the lodgings at Lancaster by the Duke of Buccleuch. 
The origin of this present is quite unknown and it has been 
discontinued for many years. A great deal of the Buccleuch 
property in the neighbourhood of Lancaster has been sold and 
whether this had anything to do with its discontinuance I do 
not know.”’ 

6 March.—The wicked Lord Stourton was a criminal on a 
grand scale, oppressing his smaller neighbours right and left, 
and seizing their cattle wholesale, but it was a long-standing 
feud with the Hartgills, father and son, that brought him to his 
end. One Whitsuntide he and his men beseiged old Hartgill 
in Kilmington Church for three days, till the High Sheriff of the 
county intervened. Under pretence of making a reconciliation, 
he led his victims into an ambush in which young Hartgill was 
grievously wounded. Brought before the Star Chamber (which 
had excellent uses in dealing with people like him) he was fined 
and imprisoned. On his release, he again offered the Hartgills 
peace and compensation, but when they met him in Kilmington 
Churchyard he treacherously kidnapped them and carried them 
off bound to his house. After they had been beaten on the 
head with clubs, their throats were cut and they were buried in 
a dungeon beneath two courses of paving and two cartloads of 
chips. For this Lord Stourton and four of his men were condemned 
to death, and on the 6th March, 1556, he was executed at 
Salisbury. 

7 March.—On the 7th March, 1733, “ was held a High Court 
of Chivalry at Doctors’ Commons where the Earl of Effingham, 
Deputy Earl Mafshal of England, took the oaths and his seat 
as judge on his being reappointed by the present Duke of Norfolk. 
Several persons were called upon to answer to their pretensions 
of arms and ordered to attend the Court on the 19th May next.” 

8 March.—On the 8th March, 1858, Benjamin Gordon and 
Charles Pearson were tried at the Worcester Assizes for a par- 
ticularly brutal burglary at the house of an old labourer named 
Cart wright. During the night three men had forced their 
way in through a window, stunned the old man with a knotted 
stick and wounded his wife with a hedgehook. They then made 
off with the woman’s purse, her wedding ring, four old family 
teaspoons, nine yards of merino, two sheets, three yards and a half 
of moleskin, ‘ten yards of calico and a towel. The prisoners 
were found guilty and sentenced to death on the evidence of the 
third man who had turned informer for the reward. As, however, 
it turned out that he was the real instigator of the crime they 
were sent to penal servitude for life instead. 





Notes of Cases. 
COURT OF APPEAL. 
Laurie v. Raglan Building Co., Ltd. 
Lord Greene, M.R., Goddard and du Pareq, L.JJ. 24th October, 1941. 
Negligence—Road traffic—Moving vehicle overhanging pavement—Pedestrian 
injured—Skid—Whether negligent per se—Road slippery—Liability. 

Appeal from a decision of Wrottesley, J. 

The defendants’ ten-wheel lorry, heavily laden with wood, was being 
driven at ten to twelve miles an hour in daylight on a broad road, which, 
however, was extremely slippery owing to frozen snow. On the near-side 
of the road persons were on the pavement in a queue, at the end of which 
was the plaintiff’s husband. The lorry skidding, knocked down some five 
persons towards the head of the queue without seriously injuring them, 
but knocked down and killed the plaintiff's husband. There was a conflict 
of evidence on the question whether the wheels of the lorry mounted the 
pavement, or the accident occurred because the tail of the lorry overhung 
the pavement. The lorry was not fitted with chains. At the close of the 
plaintiff’s evidence, the company submitted that there was no case, and the 
trial judge ruled in favour of the defendants’ submission of no case to 
answer. The plaintiff appealed. 

Lorp GREENE, M.R., said that the question was what was the legal 
position of a person lawfully on the pavement who was struck by a vehicle 
which, in the ordinary course of things, should not be on the pavement. 
On the assumption that the evidence showed that the wheels of the lorry 
had not mounted the pavement, it was argued for the defendants that 
whereas, when a vehicle mounted the pavement with its wheels, a prima 
facie case of negligence was constituted, that was not so where all that 
happened was that some part of the vehicle overhung the pavement, 
striking someone upon it. He (his lordship) could not see why any 
distinction should be drawn between the two cases. In either case the 
vehicle was where the driver had no right to place it. No driver had the 
right so to manceuvre a vehicle that any part of it projected over the 
pavement to the injury of pedestrians lawfully there. Wing v. London 
General Omnibus Co. [1909] 2 K.B: 652; 53 Sox. J. 713, which turned on 
very special circumstances, did not support the suggested distinction. 
It was there argued that if there was a prima facie case of negligence it 
was displaced by proof that the accident was due to a skid. That was 
unsound: the skid by itself was neutral; it might or might not be due to 
negligence. If a prima facie case of negligence such as that in question 
arose, and it was then proved that it was due to a skid for which the driver 
was not to blame, then the prima facie case was clearly displaced. Merely 
to establish the fact of the skid was not, however, sufficient for that purpose. 
The evidence here, so far from merely establishing that neutral fact, showed 
that the skid was due to the driver’s negligence. The roads were in an 
extremely dangerous condition, in spite of which the heavy ten-wheel lorry 
was driven at some twelve miles per hour, without having chains on its 
wheels. When a road was in such a condition that a vehicle could not 
safely proceed along it at all, it was the driver's: duty to stop. When the 
condition was such that it was only safe to drive at walking pace, the 
driver must drive at that pace. A prudent driver would have driven 
much slower in the circumstances here existing. Not only, therefore, was 
a prima facie case established, but the actual evidence was sufficient to call 
for an answer even had there been no prima facie case at all. It was 
unfortunate that Wrottesley, J., had not followed the practice, which had 
been quite clearly laid down by that court, of refusing to rule on the 
submission of no case unless counsel for the defendants said that he was 
going to call no evidence. The matter was lucidly set forth in Goddard, 
L.J.’s judgment in Parry v. Aluminium Corporation (1940), 162 L.T. 236 ; 
84 Sox. J. 252. It was sufficient if counsel, without any question, made 
it clear by words and actions that he did not intend calling evidence. 
A negative answer would then be assumed. Counsel admitted that had 
the question been put he would have said that he would call no eyidence. 
There could therefore be no question of a new trial: on the evidence as it 
stood the plaintiff had established liability. There would be a new trial 
on damages. 

CounsEL: Beyfus, K.C., and Edmunds ; Beresford, K.C., and Paterson. 

Souicirors: Vizard, Oldham, Crowder & Cash; R. I. Lewis & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


In re An Arbitration between N. V. Gebr. Van Udens 
Scheepvart en Argentur Maatschappij and V/O Sovfracht. 
Lord Greene, M.R., Goddard and du Paregq, L.JJ. 
5th November, 1941. 

Shipping— Charter-party — Dispute — Dutch Shipowners— Whether alien 
enemies—Admissibility of arbitration proceedings in London—Trading 

with the Enemy Act, 1939 (2 & 3 Geo. 6, c. 89), s. 1. 

Appeal from a decision of Asquith, J., in Chambers. 

Dutch shipowners, by a charter-party dated the 11th August, 1939, let 
the s.s. “‘ Wallhaven,” on charter to Russian charterers for a voyage from 
the Tyne to the Kara Sea and back. The owners alleged that the charterers 
had broken their contract in various respects, and, as the charter-party 
provided that disputes under it should be settled by arbitration in London, 
they claimed arbitration there. Each party appointed an arbitrator, but 
before any hearing had taken place the Germans occupied Holland. The 
question then arose whether the shipowners had thereby been constituted 
enemy aliens and so were barred from proceeding with the arbitration. 
The Custodian of Enemy Property, when approached, stated by letter that, 
so far as trading-with-the-enemy legislation was concerned, there was no 
objection to continuance of the arbitration. The charterers objected, 
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and the owners issued a summons for the appointment of an umpire. The 
master ordered the appointment, and Asquith, J., confirmed the order. 
The charterers now appealed. It was argued on their behalf that, apart 
from the Custodian’s letter, the owners would be alien enemies under the 
Trading with the Enemy Act ; that they were also alien enemies at common 
law ; that the position must be the same whether the proceedings were in 
an arbitration or in an action, and that in an action an alien enemy who was 
a plaintiff could not take any steps in the courts, his rights being suspended 
as long as he was an alien enemy ; that as the owners were in the position 
of plaintiffs they could not proceed; that, in the existing circumstances, 
every person who was in fact now trading in Holland was an enemy alien ; 
that the letter of the Custodian was not an authority; that there was 
nothing either in the Act or in the regulations made under it to enable the 
Custodian to allow a solicitor to continue an arbitration; that the letter 
did not even purport to give permission to apply to the courts; and that 
the solicitors’ retainer was automatically terminated at common law when 
the client became an alien enemy. (Cur. adv. vult.) 

Lorp GREENE, M.R., said that the inhabitant of an occupied country did 
not by the mere fact of occupation change his allegiance or submit himself 
to, or take the benefit of, the laws of the enemy. If he kept the lawful 
machinery of life going he might in one sense be helping the enemy, but that 
was not his primary object, and his continuing to trade did not of itself 
make him an enemy. In this case no actual assistance was given to the 
enemy. It was difficult to apply the principles of the common law to the 
circumstances of to-day, but the owners were not enemies at common law. 
They were, however, enemies within the Trading with the Enemy Act, 1939, 
unless they were within the proviso to s. |: “* Provided that no person shall 
not be deemed to have traded with the enemy by reason only that he has 
(i) done anything under an authority given... by ... the Treasury, 
or the Board of Trade.” The letter of the Custodian was not an authority 
which satisfied that proviso. Later a further authority had been obtained 
in the shape of a letter from the Permanent Secretary to the Treasury. 
That authority was irregular in that it purported to be retrospective. In 
the circumstances it would, however, be a waste of time to compel the 
shipowners to start afresh, as they would be entitled to do under the 
authority now given to them. The charterers therefore consented to having 
the matter treated as though the original application and the orders of the 
master and judge had been made subsequent to the proper authority. 
The appeal must be dismissed, without costs. Leave to appeal] to the 
House of Lords granted. 

CounsEL: Gerald Gardiner ; A. J. Hodgson. 

Soxicirors : Lawrence Jones & Co.; Constant d& Constant. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
ke Courts (Emergency Powers) Act, 1939: 
Warrilow (Application) (Ward). 
Farwell, J. 20th February, 1942. 

Mortgage—Interest payable free of income tax—On 1st September, 1939, tax 
at 5s. 6d.—Tax subsequently raised—Whether mortgagor liable to pay 
increased tax—‘* Standard rate of interest ’’—Meaning—Rent and Mortgage 
Interest (Restrictions) Act, 1920 (10 d: 11 Geo. 5, c. 17), 8s. 1, 2—Jncrease 
of Rent and Mortgage Interest Restrictions Act, 1939 (2 & 3 Geo. 6, c. 71), 
Schedule. 

Adjourned summons. 

By a legal charge made the 27th September, 1929, between the defendant 
of the one part and the plaintiff of the other part the defendant charged 
certain premises in favour of the plaintiff to secure £1,000, together with 
interest thereon “ at such rate, as after deduction of income tax will yield 
to the mortgagee the clear yearly rate of £7 per cent. per annum.” The 
property so charged was brought within the scope of the Rent and Mortgage 
Interest (Restrictions) Acts by the Act of 1939. As a result, under s. 1 
of the Act of 1920 (as amended) it became impossible for the rate of interest 
to be raised above the “standard rate of interest.’”” The expression 
“ standard rate of interest ” is defined as meaning, in the case of a mortgage 
in force before the Ist September, 1939, the rate of interest payable at that 
date. On the Ist September, 1939, the rate of income tax was 5s. 6d. in 
the £, which meant that interest was payable at the rate of £9°65 
per cent. Subsequently, the income tax was raised to 10s. in the £. The 
mortgagor claimed that he was not liable to pay the increased tax. By 
this summons the mortgagee sought a declaration that on the true ¢on- 
struction of the Rent and Mortgage Interest (Restrictions) Acts the standard 
rate of interest was such a rate as after deductions therefrom of income 
tax at the standard rate would yield the yearly rate of £7 per cent. per 
annum. 

FaRwELL, J., said that the mortgagee contended that as the rate of 
interest payable had not been increased or altered by agreement but by 
the Legislature the provisions of the Act did not apply to such increase. 
On the other hand, the mortgagor said that the rate of interest was agreed 
between the parties at the commencement of the mortgage as 7 per cent., 
plus the amount then payable in respect of income tax. Under the Act 
the interest payable was that payable when the Act of 1939 came into 
operation. In his judgment, the mortgagor’s contention was right. The 
result was that, as from the Ist September 1939, the rate of interest could 
not be increased beyond the sum then payable, the standard rate being 
7 per cent., plus the sum necessary to enable that sum to be paid free of 
income tax at 5s. 6d. in the £. 

CounsEL: Guest Mathews ; Pascoe Hayward. 

Souicitors: H. B. V. Christian & Co., for Maidment & Morgan, Ports- 
mouth ; Lamartine Yates & Morgan. 


{Reported by Miss B. A. BICKNELL, Barrister-at-Law.| 





PROBATE, DIVORCE AND ADMIRALTY. 
Dipple v. Dipple. 
Hodson, J. 20th January, 1942. 

Divorce—A pplication for secured maintenance—Subsequent death of respondent 
—Meaning of ‘cause of action”—Supreme Court of Judicature (Con- 
solidation) Act, 1925 (15 & 16 Geo. 5. c. 49), 8. 190; Law Reform 
(Miscellaneous Provisions) Act, 1934 (24 & 25 Geo. 5, c. 41), s. 1. 
Summons by a wife petitioner in a divorce suit for leave to join the 

Public Trustee, the administrator of the estate of her late husband, as a 

party to her application for maintenance. The question for the court was ° 

whether a wife whose husband had died after she had obtained a decree 

absolute against her husband could obtain an order for secured maintenance 

under s. 190 of the Supreme Court of Judicature (Consolidation) Act, 1925, 

The wife’s application for (inter alia) secured maintenance was served on 

the husband between the date of decree nisi and decree absolute, and after 

decree absolute an interim order of maintenance was made. Some months 
later the husband died intestate. Section 1 (1) of the Law Reform 

(Miscellaneous Provisions) Act, 1934, provides : ‘* Subject to the provisions 

of this section, on the death of any person after the commencement of 

this Act all causes of action subsisting against or vested in him shall survive 
against, or as the case may be, for the benefit of his estate: Provided that 
this subsection shall not apply to causes of action for defamation or 
seduction or for inducing one spouse to leave or to remain apart from the 
other or to claims under s. 189 of the Supreme Court of Judicature 

(Consolidation) Act, 1925, for damages on the ground of adultery.” 

Section 190 of the Supreme Court of Judicature (Consolidation) Act, 1925, 

provides: ‘‘ (1) The court may, if it thinks fit, on any decree for divorce 

or nullity of marriage, order that the husband shall, to the satisfaction of 
the court, secure to the wife such gross sum of money or annual sum of 
money for any term, not exceeding her life, as having regard to her fortune, 
if any, to the liability of her husband and to the conduct of the parties, 
the court may deem to be reasonable. (2) In any such case as aforesaid, 
the court may, if it thinks fit, by order, either in addition to or instead of 
an order under subs. (1) of this section, direct the husband to pay to the 
wife during the joint lives of the husband and wife such monthly or weekly 
sum for her maintenance and support as the court may think reasonable.” 

Hopson, J., said that the only question was whether the right to make 
an application for a sum to be secured to a wife for a term not exceeding 
her life can be said to be ‘“‘a cause of action.” This was defined in 

“* Stroud’s Judicial Dictionary ” as “ the entire set of circumstances giving 

rise to an enforceable claim.’’ As Lord Esher said in Cooke v. Gill, L.R. 

8 C.P. 107, and later in Reade v. Brown, 22 Q.B.D. 128, a cause of action 

is “every fact that it would be necessary for the plaintiff to prove, if 

traversed, in order to support his right to the judgment of the court.” 

The only cause of action which the applicant had was the matrimonial 

offence upon proof of which she obtained a decree of dissolution. The 

matrimonial offence, however, upon which the petition was based, did not 
give-rise to an enforceable claim for maintenance. The wife had, under 

s. 190 of the Act of 1925, merely the right to ask the court to exercise 

discretionary powers in her favour. She had not any cause of action within 

the meaning of the Law Reform (Miscellaneous Provisions) Act, 1934, and 
therefore her application must be dismissed. Application dismissed. 
CounseL: H. Clifford Mortimer ; W. Latey. 
Soricirors : Kenneth Brown, Baker, Baker ; Blundell, Baker & Co. 
[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 








Parliamentary News. 
ROYAL ASSENT. 
The Royal Assent was given to the following Bills on the 26th 
February :— 
Education (Scotland). 
India (Federal Court Judges). 
Ministers of the Crown and House of Commons Disqualification. 
Patents and Designs. 
Restoration of Pre-war Trade Practices. 
Securities (Validation). 
War Orphans. 
PROGRESS OF BILLS. 
HOUSE OF LORDS. 
Landlord and Tenant (Requisitioned Land) Bill |H.C.] 


Read Second Time. [3rd March. 








Notes and News. 


Honours and Appointments. 
M. Naprrer has been appointed Chief Justice of South 
The new Chief 
Justice was born at Dunbar, Scotland, and educated at City of London 
School and Adelaide University. 


Mr. Justice J. 
Australia in succession to the late Sir George Murray. 


Notes. 

The Home Secretary has appointed Sir Douglas Hacking, M.P., and 
Lady (Ernest) Simon members of the committee set up to consider cases 
of revocation of certificates of naturalisation. 

The Rt. Hon. Sir Stafford Cripps, K.C., M.P., President of the Haldane 
Society, will speak on Monday, 16th March, on “ Our Soviet Allies,” at 
5 p.m., in the Old Hall, Lincoln’s Inn, W.C.2. Members of the legal 
profession are welcome. 








